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STATE OF MINNESOTA FOURTH JUDICIAL DISTRICT COURT

COUNTY OF HENNEPIN DIVISION Il - BROOKDALE
State of Minnesota, File Number 27CR08-14456
Plaintiff, -
VS. - ORDER

Aaron Michael Sommers,

Defendant.

In this criminal case the defendant moves this Court for an order compelling the
State to reveal the source code for the Intoxilyzer 5000 within 14 days or prior to trial,
whichever'is earlier.

For reasons stated in the attached memorandum that motion is granted.

IT 1S SO ORDERED.

Dated: 5/26/2009 ' BY THE COURT:

Thor Anderson
Senior Judge of District Court
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This memorandum relates to the attached pretrial

order which decides a defense motion which is part of

the lava flow from a recent volcanic eruption by our

Supreme Court. State v. Underdahl and Brunnex

(AO9~

2293, A09-2428, April 30, 2009).

For the reader fortunate enough to be unfamiliar

with the igsue, a

Reader’s Digest summary of the

underlying situation is in order.

In Minnesotal

it is illegal to drive a motor

vehicle with a blood alcohol concentration (BAC) of

over .08.

congequences,

With the appropriate legal predicates (which are

A viollation has both civil and c¢riminal

not an issue héere) the police can test the BAC by

code.”

blood, urine or the dxiver’s breath.

In the

overwhelming percentage of cases the breath test is

used

(including the case at bax) .

This is

accomplished by uaking the dxiver to a local police

gtation and having the driver give a breath sample in

a machine known 3
operated by a con
The machi

tested by use of

g an Intoxilyzer. This machine is
puter program known as a “souxce
ne’s accuracy can be authoritatively

a known alcohol sample. The use of

P.003/007
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the machine is authorized by state law and the State

degignates the model to be used and contracts for or

otherwise specifi

characteristics.

s the machine’g operating

In recent months and years, in both implied

pretrial for disc
mentioned source
The State ha
that the source c
accuracy of the m
in fact the souxc
the mgchine by a
Secondly, th
gource code and ¢
claims it is prop
disclose it to th
These issues
ﬁo our Supreme CO
the result of-tha
cited, above.
Firstly, the
an elaborate and

(which all litiga

nal matters, drivers have moved
logure by the State of the above-
code.

s regponded in two ways. Firstly,
ode is irrelevant because the

achine can be proven (or disproven if

known alcohol sample.

at the State does not possess the
annot obtain it. The manﬁfacturer
rietary information and will not

e State (or anyone else.)

by fits and‘starts 1uréhed their way

vrt and this movion comes about as

t Couxt'’'s most recent pronouncement

Court decided that if a party files
expengive enough supporting affidavit

nts now have submitted), need

e code is out of kilter) by a test of

F-853
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for the gource code has been shown. One supposes this

will be quibbled with in some law review articles but

as a matter of fa
because the State
source code it wo
speeding bulle;.
drivérs have the
State and, of cou
drivers that are
play.

in fact, the
the source code u
manufacturer in &
District Court.
more exclting by
pexrmitted interve
contract or agree
manufacturer. Th
gettlement (rumor
a recent attémpc
asgured thar with
further appeals t

lives in being pl

-t, it doeen’t matter. This is

5 position ig that if it had the
1ld disclose it fagster than a

The State doeg not care if the
source code. In fact, it ig the
rege, those people killed by drunk

rhe victime in this judicial squeeze

State has claimed it is'encitled to
nder its agreements with the

cagse commenced by it in U.S.

That leisurely proceeding hag become
the embellishment of a judicially
nor who is not a party to the -

ment between the State and the

ere could of course be a surprise

hag it that the intervenor torpedoed
at one), but absent that we can be
appeals, remands, new trials, and

he case will be completed within

ug twenty-one years.
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our Supreme
source code is in
of the State. Th
but the readexr sh
Supreme Court spe
from its courtroo
lower courts are
from érror. It i
miracle of findin
source code makes

alam dunk.

It appears th
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Court has in effect held that the'

the possesgsion, custody or control
is author realizes that sounds odd,
ould keep'in mind that when our

2ks ex cathedra on matters of law

n in St. Paul it is, as fax as the
concerned, wiraculously preserved
s a good thing, too, because the

g that the State has control of the

accepting any miracle in the Bible a

e Supreme Court reached its

conclugion because the paperwork seemed to the Court

(without iﬁput £r
otherwisé) that t
code. Well, the
not sue for the s
freshman logic co
entitled to somet
Just ask Hillary

The Court’s
pogition of Galil

the Holy Inquisit

om the manufacturer who claims

he State is entitled to the source
State must think so, too, or it would
ource code iﬁ Federal Court. But a
urse would teach us that being

hing is different than having it.
Clinton.

decision puts the trial court in the

eo, who in the 16008 was deemed by

ion a heretic because he argued the

Earth goes around the Sun, when every God-fearing
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up in the sky and watch the Sun go

around the Earth once a day.

The trial cou
burnt offeiring on
down the rabbit h
of Wonderland tel
source code when
in the future, bu
drunk drivers wil
people. These de
or in Pederal Cou

Galileo was s
(this author coui
unpleasantness of
waterﬁoarding, Ga
and stated thét =
But as heﬂleft th
“The Earth still

In the accom
his heresy and fé
the letter. But
family that has h
driver, he whispe

possesgsion, custc

rt now must gacrifice truth as a

the altar of stare decisis and go

5le with Alice and from the Precincts
1 the world that the State has the

it really deoesn’t. It of course may
t it doesn’t now, and it is now that
1 keep their 1icens¢s and kill
cedenté are uﬁable to intervene here
rt .

entenced to house atrest for life

d see that coming) but to prevent the
the medieval equivalent of

lileo publicly renounced hig heresy
he Sun revolved around the Eaxrth.

e room he.whispered to his guard,:
revolves around the Sun.”

panying order, thisg author renounces
llows the Supreme Court’sg findings to
to the pedple.of Minnesota and every
ad é loved one killed by a dfunk

rs, “The State does not now have

dy oxr control of the source code.”
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